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1. RAISING THE CAPITAL GAINS TAX RATE ON HIGH INCOME EARNERS
To help finance the $1.8 trillion American Families Plan, the Biden Administration has released some details on increasing 
the tax rate on long-term capital gains from the current 20% top rate. 

The plan would tax capital gains and qualified dividends as ordinary income, topping out at 39.6% if the current version 
becomes law. Under the proposal, the higher capital gains tax rate would apply to those with an annual income above $1 
million. When combined with the existing Medicare surtax, the top long-term rate on capital gains would swell to 43.4%. 

2. REPEAL OF THE STEP-UP IN BASIS
The Administration’s tax plan calls to repeal the step-up in basis, which permits an individual’s heirs to use the fair market 
value of assets at the time of inheritance rather than the original cost to the descendant. This means any appreciation 
prior to the decedent’s passing would become taxable. 

3. ELIMINATION OF 1031 OR “LIKE-KIND” EXCHANGES
Like-kind exchanges allow real estate investors to defer paying capital gains tax upon the sale of a property when those 
proceeds are used to purchase another property. The Administration’s tax plan seeks to remove such deferrals for gains 
that exceed $500,000. 

4. RETROACTIVE RATES ARE POSSIBLE
Higher tax rates could be implemented retroactively, to the beginning of 2021 or the date at which they are passed into law. 
Based on historical review, such retroactive measures have most often applied to rate decreases, which are easier to 
implement. 

5. CONGRESS MAY BALK, BUT THE PROSPECTS FOR A HIKE ARE GAINING
SIGNIFICANT TRACTION

There is no certainty that the Administration’s tax proposals will find sufficient traction in Congress to become law. 
And there will certainly be an ongoing debate and possibly negotiations to find a middle ground. What is clear, 
however, is that raising taxes on corporations and the wealthy has broad popular support, and the capital gains tax is 
low-hanging fruit. We believe there is a strong likelihood of a substantial increase in capital gains tax rates. 

Capital Gains:  5  Developments Every 
Business Owner Needs to Be Aware of 



3

CHANGE IS COMING, PREPARE NOW 
The hunt for acquisitions is intensifying, given an overhang of approximately $2 trillion of dry powder sitting in PE 
funds, corporate balance sheets that are swollen with cash, and equity values nearing all-time highs. Business valuations 
and sale prices are holding up well, with current multiples at or near the same lofty heights reached prior to COVID-19.

Owners of privately held businesses must weigh the advantages of cashing out now—when taxes are low and valuation 
multiples are high—versus staying the course, possibly reaping the benefits of a strong economy despite the prospects 
of substantially higher personal and corporate tax rates down the road. 

One way or another, change is coming. It’s important to arm yourself with the facts, understand your options, and be 
prepared to act to optimize the outcome for your particular situation. For nearly 40 years, Berkery Noyes has been 
advising owners of privately held businesses on exactly these kinds of decisions, providing thoughtful, unbiased, and 
informed guidance to our clients. We invite you to contact us today for a confidential discussion (without cost or 
obligation) of your options. 
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